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Introduction BY JERRY WALLIS, IRUA EXECUTIVE DIRECTOR
The year is flying by and time for another edition

professionals and continues Vince’s scholarly works over many years.

of the Journal of Reinsurance. This time

IRUA News

around we have three excellent articles that
provide good food for thought as well as detailed
technical information that has been the hallmark
of the publication for over 27 years.
Our first article is written by Rod Thaler and reflects his passion for
the subject of residential catastrophe loss mitigation. His paper
entitled (Re)Insurers as Catalysts Mitigating the Impact of
Climate Change Now thoughtfully propels the reader through the
personal and societal benefits of promoting loss mitigation arising

2021 has been an extremely active year as respects educational events
and by the time you read this we will have held 10 excellent virtual events
covering a multitude of subjects. These events can be found on our
“Schedule of Events” listed in the back of this issue or on our website at
www.irua.org.
In 2021, we began an new and innovative series covering a 24-month
period called the Reinsurance Basic Syllabus Program. This will total
12 one hour events to provide a good grounding in reinsurance basics and

from natural catastrophes. He makes the case well that, with the

best practices. Thus far, we have offered Reinsurance Casualty Under-

(almost) undisputed climate changes taking place leading to more

writing Audits; Reinsurance Property Underwriting Audits; and

frequent and extreme weather affecting the planet, the reinsurance/

All About Reinsurance Structures. Coming up in October we have

insurance industry is uniquely positioned to help society manage

Actuarial Principles for the Non-Actuary. In 2022, we have more

catastrophe risk in an efficient and beneficial manner. Rod is the

in the planning stage – including an Introduction to Reinsurance;

Founder of RT Mitigation having retired in 2020 following a near-

Contracts; Cat Modeling for Underwriters & Brokers; Reinsurance

45 year career as a reinsurance broker, much of which was spent

Markets; Property Underwriting for Non-Property Professionals

managing catastrophe risk and providing technical solutions for client

and a similar session on Casualty Underwriting for Non-Casualty

companies globally.

Professionals. We have several people enrolled in this Program and they

Staying with catastrophe losses, article two is an excellent thesis by

will receive suitable recognition and a certificate upon meeting the require-

Thomas Johansmeyer of PCS, a Verisk business, entitled: Could

ment of participating in 10 of the 12 sessions.

Political Risk Become the Next Source of Cat Loss Inflation?

Our Conference Committee is well into planning our next marquee event

Tom kindly presented a webinar for the IRUA in June this year, and
his article is a thought provoking thesis on the political, regulatory
and institutional actions following a major loss event that can, and
has, impacted insurer/reinsurer losses. Mr. Johansmeyer has had
strong exposure to the reinsurance industry through stints at Guy
Carpenter and Deloitte and has led PCS from a North American
focused business to one of significance in Latin America, Asia Pacific

– the 2022 Annual Meeting & Conference scheduled for April 25 –
27, 2022 at the same location -- the Marriott Harbor Beach Resort
in Fort Lauderdale, Florida. We are very excited to announce that this
will be a Joint Conference with Demotech, Inc. so expect some new,
relevant and exciting conference topics to make this even more of a must
attend event.

and Turkey. As a side issue, he has also joined the IRUA Industry

Registration is already open on our website so plan on attending the

Advisory Panel of the Journal so we can expect more input (and

expanded and enhanced event which is open to both members and

output) from him in the future.

non-members.

Our third and final article is again by a repeat author and good friend

If you are not receiving our e-mails and IRUA Newsletter, please let us

of the IRUA, Vincent Vitkowsky. Mr. Vitkowsky is a well-known attor-

know and we will add you to our free subscription list.

ney and prolific author and is a Partner in Gfeller Laurie LLP in New

As always, we remind you that all member company persons, individual

York. This paper was co-authored with, now former, colleague Stacey

members and Journal subscribers can access, free of charge, all articles

Samuel who has moved to a leading insurer. This exhaustive work
entitled: A Legal Guide to Insurance Coverage for Violent Protests, Terrorism, Insurrection, and Revolution takes a detailed
look at the coverage the issues arising from these all-too frequent

published since 1993 by following the JOR Archive link on the website
homepage at www.irua.org.
Best regards,

occurrences and legal decisions arising from such coverage disputes.

Jerry Wallis

This excellent reference tool should be of great assistance to claims

IRUA Executive Director and the JOR Team
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A Legal Guide to Insurance Coverage
for Violent Protests, Terrorism, Insurrection,
and Revolution
BY VINCENT J. VITKOWSKY AND STACEY L. SAMUEL
About the Authors
Vince Vitkowsky is a partner in Gfeller Laurie LLP. Vince assists insurers and reinsurers in product development, and in all aspects of coverage evaluation
and dispute resolution in many lines of business, including cyber, CGL, property, and professional liability. He is a Visiting Fellow at the George Mason
Law School National Security Institute, and has been an Adjunct Fellow at the Center for Law and Counterterrorism.
Stacey Samuel has represented insurers in coverage counseling in both property and general liability litigation, as well as in all aspects of associated coverage litigation, including bad faith claims. At the time this paper was written, Stacey was an associate at Gfeller Laurie LLP. She now works at a leading
insurance company.
Abstract
In 2020, protests transforming into violent episodes were widespread and frequent. They are expected to recur in 2021. This threat has been compounded by another. As the Office of the Director of National Intelligence reported in March 2021, Domestic Violent Extremists “who are motivated by a range
of ideologies and galvanized by recent political and societal events in the United States pose an elevated threat to the Homeland in 2021.”1
This Paper addresses insurance coverage for four types of violent perils. First, there are protests that transform into riots or civil commotion. Sometimes
they are aggravated by participants behind the scenes, elevating the level of violence by supplying, say, Molotov cocktails or other weapons, or using
social media to organize flash riots. Next, terrorist or terroristic groups or individuals can bring death and destruction. Third, individuals, groups or movements with a range of political motivations and aspirations can become violent (“militant activists”). Finally, the most violent end of the spectrum includes
revolution, civil war and coup d’état.2
The lines between these perils can be blurred. Motives and causation can be difficult to determine. But in evaluating applicable insurance coverage, the
distinctions are important. As specific cases arise, full analysis of the facts and the applicable state and federal laws is essential.
PROTESTS TRANSFORMING INTO RIOTS
OR CIVIL COMMOTION
Peaceful protests or demonstrations can turn violent. When this happens,
coverage, if it exists, comes from commercial property and casualty insurance for riots, civil commotion, vandalism and malicious mischief. These
perils can be identified specifically as covered causes of loss, or otherwise
are covered because the policy does not exclude them.3 When policies
affirmatively cover these perils and define them, the definitions are key. But
often, they are undefined. Then, various sources help supply definitions.
Some case law provides definitions specifically in the context of insurance
coverage. Other cases and statutes provide definitions under criminal law.
Other definitions come from general usage and understandings. All of
these need to be considered.
RIOTS
Insurance coverage is a matter of state law, so definitions may vary from
jurisdiction to jurisdiction. With respect to riots, one leading case has held
that they have four common elements: “1) unlawful assembly of three
or more people (or lawful assembly that due to its violence and tumult
becomes unlawful), 2) acts of violence, and 3) intent to mutually assist
against lawful authority […] [and] some degree of 4) public terror.”4
An alternative formulation provides that “[w]henever three or more
persons, having assembled for any purpose, disturb the public peace, by
using force or violence to any other person, or to property, or threaten or
attempt to commit such disturbance, or to do an unlawful act by the use of
force or violence, accompanied with the power of immediate execution of
such threat or attempt, they are guilty of riot.”5
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More simply put, another court has said that “[a] riot is a disturbance of the
peace by three or more persons unlawfully assembled together and acting
in a violent and tumultuous manner.”6
One court has required that the violent acts be performed in public. In it,
students broke into school campuses, ransacked, and set fire to them. The
policy provided that losses within a 72-hour time frame and stemming
from “riots” constituted a single loss. In determining whether the students’
actions constituted a riot, the court found that vandalism, arson or other
such acts, destructive as they may be, do not constitute a riot if they are
conducted away from public view with the intent they remain unobserved.7
As noted, some cases require a riot to include an element of public terror.
In one, a landlord’s dwelling suffered damage due to drug dealers causing
trouble in a “loud and boisterous” manner. The landlord’s insurer sought
a declaratory judgment, requesting that the court find that the loss was
not caused by a riot or civil commotion, which was covered in the policy.
In determining whether the “loud and boisterous” drug dealers caused a
riot, the court included “public terror” in its definition. It further stated that
“[w]ithout the element of public terror, any minor public disturbance could
legally be a riot.” The court ultimately found that the damage was a result
of vandalism and malicious mischief, not riot and civil commotion, and
therefore there was no coverage under the policy at issue.8
A leading legal encyclopedia has synthesized these rules and defined the
term riot as “a tumultuous disturbance of the peace by several persons,
assembled and acting with a common intent, either in executing a lawful private enterprise in a violent and turbulent manner, to the terror of the people,
or in executing an unlawful enterprise in a violent and turbulent manner.”9
CIVIL COMMOTION
Civil commotions are similar to riots, but the term is generally construed
to require a more serious disturbance, or a series of disturbances. For
example, one court has defined civil commotion as a “temporary, primarily
civilian disturbance, of a degree greater than a riot, but less than armed
insurrection, wherein the civil peace is disrupted by violence and/or acts
of civil disorder.” The case concerned looting losses in Panama, occurring
during a period in which the Panamanian National Assembly had declared
a state of war between the US and Panama following the1989 US invasion
to capture the de facto leader Manuel Noriega. Although the policy had a
War Exclusion, it also had a buy-back endorsement providing coverage for
“civil commotion assuming the proportions of or amounting to a public
uprising.” The court rejected the argument that the term “public uprising”
connoted an element of internal political revolt. Instead, the court construed the term “public uprising” to refer only to the extent or magnitude
of the civil commotion, not its nature, and found that coverage existed.10
VANDALISM AND MALICIOUS MISCHIEF
These perils are more common, so most jurisdictions have developed their
own definitions, which can vary widely. Most simply, vandalism consists of
damage or destruction of property solely for the sake of causing damage. Examples of more elaborate definitions include “[w]illful or malicious
destruction or defacement of things of beauty or of public or private property,11 and “ignorant destruction of property […] in conscious or intentional
disregard of the rights of another.”12 Malicious mischief is most commonly
defined as acts that result in damage or destruction that might not have
been intended, or some similar formulation.

TRIA requires the act of terrorism
be certified as such by the
Secretary of the Treasury in
consultation with the Secretary of
the Department of Homeland
Security and the Attorney
General. The attack must be in the
US or against certain US
property abroad (things like air
carriers, vessels, or the premises
of US Missions). There’s been an
important recent change -the terrorists can be either
foreign or domestic.19
LOSSES COVERED
Where coverage exists, it can extend to property that is destroyed, damaged, burned, or looted, as well as graffiti damage and debris removal.
There can also be lost income, and costs incurred to protect against future,
imminent harm or continued damage. Some policies provide coverage
even in the absence of physical loss or damage. For example, in one case
coverage existed for business interruption of a movie theater after a governor imposed a curfew following a riot.13
NUMBER OF EVENTS OR OCCURRENCES
A key issue of interpretation is the number of occurrences, which affects
deductibles, limits and sublimits. A business could have several losses
at a single location, or losses at multiple locations, in the same city, or in
different cities, at the same time, or different times. How many occurrences
are there? In Spring 2021, Nordstrom sued its insurers in connection with
the disturbances following the death of George Floyd. It alleges it had
losses in all 350 stores in the US and Canada, including not only those that
were physically damaged, but those that had to be boarded up and closed.
Nordstrom says it suffered at least $25 million in damages. According
to Nordstrom, this is all one occurrence, so there is a single, $1 million,
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deductible. The action was pending at the time of publication.
Case law provides little guidance. One court took up the question of
whether a workers’ strike was an “event” under the policy, and if so,
whether acts of vandalism or sabotage occurring on different dates were a
“series of losses” arising from the strike, and therefore treated as a “single
loss.” The court held that the evidence did not show that the workers strike
caused the 228 separate acts of vandalism, and further found that neither
the insured nor the insurer intended that a strike would constitute an
“event” capable of triggering the single deductible clause.14
Policies can sometimes limit the period of time to aggregate losses, or limit
the applicable geographic scope, or both. One common limitation is that
different losses can be combined into a single occurrence if they took place
within a 72-hour period.
A factor that may be important is whether and how the Insurance Services
Office’s Property Claims Services (“PCS”) characterizes events. For
example, the PCS has characterized losses from the disturbances following
the death of George Floyd as a single event, applying to losses over a 14day period. The losses took place in many states, and for the first time in
its history, PCS expanded its designation to include losses in multiple cities
and states. However, insurers are not required to follow the PCS designation in making their own occurrence determinations.
WAR EXCLUSION CONSIDERATIONS
Commercial property and casualty policies have “War Exclusions,” which
typically exclude many related perils, including insurrection, rebellion, and
revolution. A common understanding of rebellion that it consists of organized
violent resistance to the state with the purpose of supplanting the state’s
power, in whole or in part. An insurrection is commonly understood to be a
limited rebellion or a rebellion having less organization than a rebellion.
In some legal decisions, a finding that certain perils caused a loss has defeated
coverage for rioting and civil commotion. For example, in one case an insured
sought coverage for the loss of 1,990 dozen pairs of pajamas which Nicaraguan rioters looted from an insured’s warehouse in San Marcos following a
civil war. The court held that where the loss of the insured goods occurred
as a direct consequence of an excluded peril, such as the civil war, revolution,
rebellion, insurrection or civil strife, there was no coverage for looting.15
In another case, eight men robbed a telecommunications business following the US invasion of Panama. The court found the losses were specifically excluded because they were “enabled” by military hostilities between
Panama and United States. The loss was thus excluded under the War
Exclusion, whether it was caused by the forces of the Panamanian government or alternatively, by an outside band of looters.16
A third case followed a period of violent internal conflict for control of Liberia,
which was generally referred to as a civil war. The question was whether the
political turbulence in Liberia rose to the level of “insurrection” as defined in
the War Exclusion. As an initial matter, the court found a one-year suit limitation clause was void, as the insured was not able to file suit due to the court
closures. The court further found that the War Exclusion applied because the
violence in Liberia qualified as an “insurrection,” and because the insurrection was the “efficient cause” of the looting and damage.17
TERRORISM
The Domestic Violent Extremists referred to by the Director of National
Intelligence can include terrorists or militant activists. The line between the
two is often unclear.

Terrorism is often excluded in commercial policies (although not in most
personal lines policies). If a commercial insured wants it, coverage is available in several ways, including the construct created by the Terrorism Risk
Insurance Act and its successors (collectively, “TRIA”).
Where the source is TRIA, there is coverage for an “act of terrorism,” defined as a violent or dangerous act committed as part of an effort to coerce
the US civilian population or to influence the policy or affect the conduct
of the US government by coercion.18 TRIA requires the act of terrorism be
certified as such by the Secretary of the Treasury in consultation with the
Secretary of the Department of Homeland Security and the Attorney General. The attack must be in the US or against certain US property abroad
(things like air carriers, vessels, or the premises of US Missions). There’s
been an important recent change -- the terrorists can be either foreign or
domestic.19
The key point is that the US Government has never certified anything as
act of terrorism. And certainly, in the present polarized political environment, it would be extremely hard to make a designation in the context
of domestic terrorism, because whether the terrorists were thought to be
from the right or left could warp the analysis.
Many insureds conclude that TRIA is not the best available coverage for
terrorism, and that standalone terrorism policies are. Those are addressed
below.
MILITANT ACTIVISM, INSURRECTION OR REBELLION
Politically-motivated acts of violence may become increasingly common.
This means there could be gaps of potentially uncovered risks between, for
example, traditional riots and civil commotion, terrorism as defined by TRIA
or otherwise, and other militant activisms. Militant activists may or may not
have specific intent to coerce or influence civilians or the government.
This is a gray area, full of different actors. Some are motivated by a sense
of outrage inspired by a specific governmental action or inaction. Some
have political ideologies, on either side of the spectrum, that they want to
advance. Some attempt to supplant the government’s power. Some want
to bring down the government. Or some may simply like to break things.
Several types of coverages may apply.
The first is standalone terrorism insurance. These are specialty policies,
developed entirely in the private market. They can be individually-crafted
to address an insured’s crucial exposures within a broader range of risks.
Terms, conditions, limits and deductibles are individually negotiated.
They are not subject to the certification requirement of TRIA. So terrorism can be defined broadly, for example, as any act or acts committed for
political, religious or ideological purposes. Other types of perils can also
be covered. For example, coverage can apply to vandalism, or malicious
damage (which in these policies is generally defined as physical loss or
damage resulting from a malicious political act committed during a public
disturbance). Or it may apply to sabotage, which generally consists of a
subversive act causing willful physical damage committed for political,
religious or ideological purposes.
Standalone terrorism policies can also be designed to provide coverage for
strikes, politically-motivated riots and civil commotion, insurrection, rebellion, and revolution. Arguably, some attacks in the US by militant activists
might fall into these categories. A few legal decisions used a restricted
conception, holding that an insurrection or rebellion must be part of a
movement “specifically intended to overthrow the constituted government
and to take possession of the inherent powers thereof.”20
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However, common understandings of rebellion and insurrection do not
require an intent to overthrow the government. They merely require an
intent to supplant its power, in part. Some militant activists have actually
achieved this, at least temporarily, by creating “autonomous zones” in
cities. And even violent acts which disrupt law and order in a given location
-- e.g., we’re gonna shut down this city -- could be construed as attempts
to supplant the government’s power. Beyond these, some militant activists
have an actual full-blown intent to overthrow the government.
What if despite their intent, there is no chance a group or movement
will succeed? There is authority that the intent does not have to have to
be realistic. “An insurrection aimed to accomplish the overthrow of the
constituted government is no less an insurrection because the chances of
success are forlorn.”21
REVOLUTION, CIVIL WAR AND COUP D’ÉTAT
Businesses and their supply chains are increasingly multinational, giving
rise to uniquely violent international risks, especially in potential flashpoint
countries.
Multinational businesses often address this through Political Violence or
Political Risk Insurance. These have existed for many years, but grew after
the Arab Spring anti-government protests in 2010 and 2011. This insurance is specifically designed to provide coverage along the entire range
of escalation, from riots on up. Thus it covers many of the same perils as
standalone terrorism insurance, plus others. For example, it covers not

only sabotage, insurrection and rebellion, but also revolution, coup d’état
(which is a sudden violent and illegal overthrow by members of a legally
armed force), civil war, war and counterinsurgency.
Here again, there can be extensions for denial of access, i.e., when businesses are shuttered because authorities have closed the area, even without physical damage to property. There can be another extension for loss
of attraction – closed businesses cannot attract business. The loss may be
triggered by a specific nearby act of violence, or it may result from general
unrest in the country.
Finally, another type of relevant policy is sometimes referred to as Strike,
Riot and Civil Commotion Insurance. It started as a niche product, but is
spreading. It was originally a response to the War Exclusion, or a Warranty
Exclusion for political violence risks in marine policies. An endorsement
was developed to provide coverage for many of those risks on all-risk cargo
policies. In its original form, it covered physical loss or damage directly
caused by strikers, locked-out workers, labor disruption, various types of
riots, vandalism and sabotage. It can be extended to include terrorism and
other politically and ideologically-motivated acts. Recently, it has migrated
to appear in endorsements or extensions in other lines of business.
CONCLUSION
The world is an increasingly dangerous place, with flashpoints everywhere.
This Paper was written to help navigate through it. n
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